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MISUSE OF DRUGS AMENDMENT BILL 2003 
Returned 

Bill returned from the Council with amendments. 

Consideration in Detail - Motion 
On motion by Mrs M.H. Roberts (Minister for Police and Emergency Services), resolved - 

That the Council’s amendments be considered in detail forthwith and that the amendments be 
considered as one question. 

Council’s Amendments - Consideration in Detail 
The amendments made by the Council were as follows -  
No 1 

Clause 5, page 4, line 6 - To insert after “to” - 

possession, 
No 2 

Clause 5, page 4, after line 18 - To insert - 

 “substance” includes material, compound, preparation and admixture; 

No 3 

Clause 5, page 4, line 22 - To insert after “to” - 

possession, 

No 4 

Clause 5, page 4, line 24 - To insert after “the” - 

possession, 

No 5 

Clause 5, page 4, lines 26 and 27 - To delete “, compound or preparation”. 

No 6 

Clause 5, page 5, line 1 - To insert after “the” - 

item is in the possession of, or the 
No 7 

Clause 5, page 5, line 5 - To insert after “the” - 

possession or 
No 8 

Clause 5, page 5, line 6 - To insert after “the” - 

item is in the possession of, or the 
No 9 

Clause 5, page 5, line 9 - To insert after “and” - 

the possession or supply 
No 10 

Clause 5, page 5, after line 10 - To insert - 

14. Possession of certain substances or things 
(1) A person who, without lawful excuse, has in the person’s possession a substance that 

contains, or substances that together contain, a quantity of a category 1 item or a 
category 2 item that exceeds the quantity prescribed in relation to the item concerned 
commits a crime. 

 Penalty: $20 000 or imprisonment for 5 years or both. 

 Summary conviction penalty: $12 000 or imprisonment for 3 years or both. 
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(2) A person who, without lawful excuse, has in the person’s possession a category 1 
item or a category 2 item commits a simple offence. 

 Penalty: $12 000 or imprisonment for 3 years or both. 

(3) A person does not commit an offence under subsection (1) or (2) if the person is 
authorised by or under this Act or by or under the Poisons Act 1964 to possess the 
item or substance concerned and does so in accordance with that authority. 

(4) A person does not commit an offence under subsection (1) or (2) by reason only of 
the person having in the person’s possession a category 1 item, a category 2 item or a 
particular substance if the person proves that the person had possession of the item or 
substance only for the purpose of — 

 (a) delivering it to a person authorised (the “authorised person”) — 

(i) to have possession of the item or substance by or under this Act, by 
or under the Poisons Act 1964 or on and in accordance with an 
authorised prescription; or 

(ii) by or under this Act or by or under the Poisons Act 1964 to 
manufacture, prepare, sell or supply the item or substance, 

and had possession of the item or substance (except in the case of intended 
delivery to a person authorised to have possession of the item or substance 
on and in accordance with an authorised prescription) in accordance with the 
authority in writing of the authorised person, and that, after taking 
possession of the item or substance, the person took all such steps as were 
reasonably open to the person to deliver the item or substance into the 
possession of the authorised person; or 

(b) analysing, examining or otherwise dealing with it for the purposes of this 
Act in the person’s capacity as an analyst, botanist or other expert. 

No 11 

Clause 8, page 10, lines 12 to 24 - To delete the lines. 

No 12 

Clause 8, page 10, lines 25 and 26 - To delete “If this Part comes into operation after the Criminal Code 
Amendment Act 2003 comes into operation,”. 

No 13 

Clause 8, page 11, lines 6 to 23 - To delete the lines. 

No 14 

Clause 8, page 11, lines 24 and 25 - To delete “If this Part comes into operation after the Criminal Code 
Amendment Act 2003 comes into operation,”. 

No 15 

Clause 8, page 12, line 27 to page 13, line 4 - To delete the lines. 

No 16 

Clause 8, page 13, lines 5 and 6 - To delete “if this Part comes into operation after the Criminal Code 
Amendment Act 2003 comes into operation,”. 

Mrs M.H. ROBERTS:  I move - 

That amendments Nos 1 to 16 made by the Council be agreed to. 

Mr M.J. BIRNEY:  A number of amendments appear on the notice paper in respect of the Misuse of Drugs 
Amendment Bill 2003.  It is fair to say that most of them are fairly innocuous.  They deal with a couple of 
common themes, the first being the insertion into the Misuse of Drugs Act of a part IV, entitled “Controls 
relating to sale, supply and storage of certain substances and things”.  Of course, “substances and things” are 
precursor chemicals to the making of illicit drugs.  It would appear that in drafting the original Bill the 
Government omitted to include the possession of those precursor chemicals.  The upper House has taken the 
opportunity of inserting the word “possession” into this Bill at almost every available opportunity.  There are 
also a couple of other bits and pieces.  By inserting the word “possession” and making the possession of these 
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precursor chemicals a criminal offence, we start to step on the toes of some people who are legally entitled to 
have those particular chemicals, such as doctors, scientists and the like.   

I note that the amendments from the Legislative Council have also fixed that up by way of changes to section 
13(1)(b) of the original Act.  Some other provisions were also included in the original Act dealing with the 
eventuality of the Criminal Code Amendment Act 2003 not coming into operation prior to this Bill being 
enacted.  I take it that the Criminal Code Amendment Act 2003 is now in place and, as a result, there is no need 
for those clauses to be contained in this Bill.  As a result they have been knocked out.  

The Opposition does not see any real problem with these amendments.  We do not intend to hold up this Bill.  
We supported the Bill in the first instance and we will support it with the inclusion of these amendments.   

Mrs M.H. ROBERTS:  First, I thank the member for Kalgoorlie and the Opposition for their support of the 
legislation.  I now outline what the Bill will achieve following amendment.   

It will place legislative controls on the sale and supply of chemicals and apparatus used in the illicit manufacture 
of amphetamines and other drugs.  It will create an offence for the unlawful possession of chemicals and 
apparatus used in the illicit manufacture of amphetamines and other drugs.  The Bill will also correct a 
sentencing anomaly whereby a principal offender in drug trafficking matters was able to receive significantly 
discounted sentences.  The Bill will also allow interstate chemical analysts to tender certificates of their analysis 
as evidence in Western Australian courts.   

Local clandestine laboratories are a major source of many illicit drugs, in particular amphetamine-type 
substances.  These laboratories largely use domestically sourced precursor chemicals to manufacture drugs, and 
present unique challenges and risks to our police and the community because they are often relatively mobile and 
are able to produce significant quantities of drugs and contain explosive and flammable chemicals.  Controlling 
the sale and distribution of precursor chemicals and the apparatus by making their unlawful possession an 
offence with tough but appropriate penalties will significantly impede illicit drug production.   

The Bill will also correct a sentencing anomaly in the Misuse of Drugs Act.  Currently under the Act, a principal 
offender in a drug dealing matter can receive a 50 per cent discount off his or her sentence.  This is most likely to 
arise in circumstances in which police intercept a drug shipment and substitute the illicit drug with a harmless 
substance.  In such instances, it is often the case that the final recipient and main instigator of the offence can be 
charged only with the attempt provisions of the Act; thus, the 50 per cent sentencing discount automatically 
applies.  The Bill will close this loophole by creating a stand-alone subsection for the Act’s attempt provision 
dealing with these offences in a manner similar to that applying with substantive offences.  This will allow an 
appropriate sentence to be handed down, and not the discounted sentence that largely punished good police work 
and rewarded criminal activity.  Additionally, these amendments will mean that a person convicted of such an 
offence will be able to be declared a drug trafficker, and thereby be liable to the Criminal Property Confiscation 
Act 2000.   

Finally, the Bill will now provide for the recognition of a certificate relating to analysis or examination carried 
out by an approved interstate analyst to be provided in a Western Australian court.  At present, the Act allows for 
an approved analyst to provide a certificate detailing the results of analysis on suspected prohibited substances.  
This Bill will amend the definition of analyst to recognise interstate qualifications and enable the certificate to be 
produced as evidence, and to overcome the requirement for personal attendance with its associated costs.   

The Gallop Government takes a tough but fair approach to fighting drugs in the community.  This Bill will 
significantly impact on the viability of illicit drug production.  It will act as a deterrent to criminals who 
currently seek to establish clandestine drug laboratories, and will equip our criminal justice system with the tools 
and penalties to punish the Mr Bigs.  The passage of this legislation will provide a significant new weapon to our 
police in their efforts to close down clandestine drug laboratories and to bring drug traffickers to justice. 

Question put and passed; the Council’s amendments agreed to. 

The Council acquainted accordingly. 
 


